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AT YT, & AT -Per Rajendra,AM:
Challenging the order dtd. 30/09/2016,0f the CIT(A)-8,Mumbai the Assessing Officer(AO)has

filed the present appeal.Assessee-company,engaged in the business of wholesale trading and
retail business, real estate development and related activities,filed its return of income on,28/ 09/
2012,declaring income of Rs 8.55 crore.The(AO)completed the assessment on, 16/03/ 2015, u/s.

143(3)of the Act, determining its income at Rs 12.16 crores.

2.Effective ground of appeal is about deleting the disallowance of Rs. 3.61 crores made by the
AO u/s.14A.During the assessment proceedings the AO found that the assessee had shown
exempt dividend income of Rs.6,00,390/-, that it had made huge investment in equity shares that
were capable of generating exempt income. He showcased the assessee as to why disallowance
of expenses attributable for earning such exempt income should not be made as per the
provisions of section 14A read with rule 8D of the Income Tax Rules, 1962 (Rules) after
considering the submission of the assessee the AO referred to the circular No.5 of 2014,dated
11/02/2014A and the case of Godrej and Boyce Manufacturing Company Ltd. (Writ petition 785
of 2010 in ITXA 626/10) and made a disallowance of Ruby’s 3.61 crores (Rs. 2.61 crores under
rule 8D(2)(ii) and Rs.1,00,57,400/-,under rule 8D(2)(iii) of the Rules.

3.Aggrieved by the order of the AO, the assessee preferred an appeal before the First Appellate
Authority (FAA) and made elaborate submissions.It relied upon certain case laws also. After

considering the available material, he held that the AO had not discussed any of the arguments
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raised by the assessee before him, that he had not explained as to why he was not such respect
with the claim of the assessee that no expenditure had been incurred for earning exempt income,
that the AO had not disputed the fact that the interest fund of the assessee in terms of share
capital and reserves were more than the investment made by the assessee. He referred to the
cases of Reliance Utilities and Power Ltd. (313 ITR 340), Maruti Udyog Ltd. (92 ITD 119), Hero
Cycles Ltd.(323ITR518)and observed that the assessee had made specific claim about not
incurring of any expenditure in relation to exempt dividend income, that the AO had applied the
provisions of rule 8D without assigning any reason and in mechanical manner, that rule 8D was
not automatic, that the AO had to give an objective satisfaction about incurring of expenditure in
relation to exempt income, that there must be alive nexus between the expenditure incurred an

tax-free income.Finally, he directed the AO to delete the disallowance made by him.

4.During the course of hearing before us the Departmental Representative (DR) referred to the
circular number 5 of 2014(supra) and relied upon the order of the AO. None appeared on behalf

of the assessee,as stated earlier

5.We have perused the material before us and have heard the DR.We find that assessee had made
a specific argument before the AO that it had not incurred any expenditure for earning exempt
income, that the AO had considered the investment made by the assessee, that he had made
general observations about the provisions of section 14A and rule 8D of the Rules, that he had
not specified the particular expenses that were directly related to tax-free income,that the FAA
has clearly mentioned that the AO had not discussed anything about the dissatisfaction with
regard to claim made by the assessee for not making disallowance u/s.14A of the Act,that the AO
had not considered any argument made before him by the assessee, that FAA had given a finding
of fact that the interest-free fund available with the assessee (Rs. 12.57 crores — share capital+
Rs.772.53 crores-reserves and surplus) were much more than the investment of Rs.201.14
crores.The purpose of introducing section 14A was to curb the tendency of certain assessees to
claim double deductions by claiming expenditure against the exempt income.In our opinion,
before making any disallowance u/s. 14A, the AO has to prove that certain expenses were
incurred for earning exempt income. In the case under consideration the AO has failed to prove
that assessee had claimed any expenditure against the tax-free income.If the assessee has not

claimed any expenditure,there will not be any justification for making disallowance. Just because
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the assessee has earned exempt income would not authorise the AO to make any disallowance
automatically.Disallowance is directly related the expenditure incurred and not on earning of
exempt income.Earning of tax-free income is the first leg of the transaction. But the second leg is
equally important and that is incurring of expenditure for earning the said income. Until and
unless both the conditions are fulfilled no disallowance can be made u/s. 14A. As the AO has
failed to prove that assessee had incurred certain expenditure in relation to the dividend income,
so,in our opinion,the order of the FAA does not require any interference from our side.

Upholding his order,we decide the effective ground of appeal against the AO.

As aresult,appeal filed by the AO stands dismissed.
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